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A UNIFORM NEGOTIABLE INSTRUMENTS 
LAW OF THE WORLD. 


The League of Nations was requested 
by the International Financial Confer- 
ence of Brussels to use its influence with 
a “view to unification of the laws of dif- 
ferent countries, relating to Bills of Ex- 
change.” 

In a recent report by J. A. Barboza Car- 
neiro, on behalf of the League’s com- 
mittee, the recomendation is made that 
the League Council prepare a question- 
naire to be forwarded to the different gov- 
ernments. The object of ths question- 
naire would be to ascertain the opinion of 
each government, with regard to the reg- 
ulations of 1912, and its attitude towards 
the question of the summoning of a fur- 
ther conference as was formerly done, but 
under the auspices of the League of 
Nations. 

There is, of course, no subject of law 
on which uniformity is so desirable as 
that of the law of negotiable instruments. 
It was the subject of bills and notes which 
first demanded the attention of our own 
Conference of Commissioners on Uni- 
form State Laws. This great code agrees 
in most particulars, with the law of Eng- 
land, and might very properly become the 
basis for a universal code—the first of its 
kind in the world, if we except the Corpus 
Juris. 

The great demand for uniformity of the 
law on this subject on the part of mer- 
chants, has been intensified by the closer 
intercourse and more frequent communi- 
cation, among the merchants of various 
nations, brought about by more rapid and 
convenient means of travel. 

There are today, three great systems 
of law applicable to commercial papers, 





French, German and English, which con- 
stitute at the present day the most im- 
portant legislation on this subject. To 
bring these rules into harmony is a prob- 
lem, the solution of which has formed the 
subject of recommendations voted unan- 
imously by several international congres- 
Mention should be made in partic- 
ular of the National Association for the 
Promotion of Social Science in 1863; the 


ses. 


Societe de Legislation Comparee de Paris 
in 1869; the International Law Associ- 
1878, which adopted a draft 
scheme of unification, known by the name 
of “Bremen rules ;’” the Congress on Com- 


ation in 


mercial Law, which met at Antwerp in 
1885, under the patronage of the King of 
Belgians; the Com- 
mercial and Industrial Congress, which 
met in Paris in 1889, and adopted a draft 
scheme for a unified law containing 18 ar- 


the International 


ticles; the Congress on American Law, 
held at Janeiro in 1900; the 
Corporation des Doyens des Commer- 
Berlin, 1905; the Inter- 
national Congress of Chambers of Com- 
merce, held at Liege, 1905; and at Milan, 
1906; the International Law Association, 
at its meetings at Berlin in 1906 and at 
Budapest in 1908; and, finally, the Inter- 
national Congress of Chambers of Com- 
1908, which 
adopted the following recommendations: 


Rio de 


cants at 


merce, held at Prague in 


“The Congress confirms the recommen- 
dations made at the previous congresses of 
Liege and Milan, as regards the xecessity 
for the unification of Bills of Exchange, and 

“Requests the members of the Congress 
to bring pressure to bear on their respective 
governments to accept the proposa! of the 
Dutch Government, with a view to sum- 
moning an international conference for the 
preparation of uniform legislation on the 
subject.” 

The most recent abortive effort to 
make a uniform code on this subject, was 
at a conference called by the Dutch Gov- 
ernment at the Hague on June 15, 1912. 
This Conference drew up a code of 31 
articles, which was signed by the repre- 
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sentatives of thirty-five nations. Great 
Britain and the United States refused to 
join and the code was never promulgated. 
‘The report of Carneiro’s Committee, very 
fairly states the reasons why the two 
English-speaking nations did not feel 
justified in adopting the new code. He 
says: 

“Although the United Kingdom and the 
States sent delegates to both Conferences, 
they did not sign the convention. It should 
be pointed out that at the beginning of the 
Conference of 1910, the representatives of 
those two great Powers explained that they 
would find it impossible to sign the agree- 
ment. This attitude is easily understood 
for the English law on the subject, 7. ¢., the 
sills of Exchange Act of 1882, is in force, 
not only in Scotland and Ireland, but also 
in the British Colonies and Dependencies, 
and also in the United States, where it was 
_ adopted in 1897, in New York State and 
become the Negotiable Instruments Law 
which, except for small differences, consti- 
tutes the law on the subject in the States 
of the Union. There exists, therefore a 
unified system accepted in all the States 
speaking the English tongue, that is to say, 
in a group of States which covers an area 
of nearly 42,000,000 square kilometers, and 
possesses a population of 500,000,000. It 
was, therefore, difficult to persuade them 
to adopt new regulations which would not 
have been in accordance with their own 
legislation.” 

It seems to us, since Great Britain and the 
United States have practically the same 
code, and in view of the fact that more than 
half of the commercial paper of the world is 
governed by the provisions of this law, that 
it should be an easy task, as well as the 
best solution of the present difficulty, to 
bring the provisions of the Hague code of 
1912 into harmony with the law of Great 
Britain and the United States. The 
Hague code has been adopted by only two 
states, Guatemala and Brazil. It would be 
an almost impossible task to secure the 
adoption of a new uniform negotiable in- 
struments law in the United States where 
every state (except Georgia) has adopted 
the act prepared by the Conference of 
Commissioners on Uniform State Laws. 





Moreover, this law has been tested by 
an experience of over twenty-five years in 
America and Great Britain, and has 
proven itself sufficient to meet all of the 
demands of the most complex of all com- 
mercial systems in the world. 








NOTES OF IMPORTANT DECISIONS, 





IS IT ARSON TO BURN ANOTHER’S 
HOUSE AT THE OUOWNER’S REQUEST—At 
common iaw arson consisted in the burning 
of another’s house. There was no offense 
committed if he burned down his own house, 
And a recent Ohio case has just decided that 
this rule obtains today even though the in- 
cendiary is the agent of the owner whose 
desire is to collect the insurance on the build- 
ing. Haas v. State of Ohio, 132 N. E. 158. 


In this case one Cowan furnished money to 
one McClure to purchase and insure a house, 
Haas, who was the leader of the conspiracy, 
procured one Grogan to be the torch. Haas 
was indicted for arsen. He was convicted and 
his conviction upheld by the Court of Appeals. 
This conviction the Supreme Court of Ohio 
set aside on the ground that the defendant 
did not set fire to the house of another and 
therefore could not have committed the crime 
of arson. He might have been liable, the 
Court said, with the owner under another 
provision of the criminal code for setting fire 
to one’s own house to collect the insurance, 
but not for setting fire to another’s house, 
Here is the argument of the Court: 


“It is but the application of ordinary logic 
to say that if the aider and abettor of crime 
is guilty of the same crime as the principal, 
and may be prosecuted as a principal, that the 
principal is guilty of the same crime as the 
aider and abettor; that in law the action of 
the one is treated as the action of both and 
that the actions of both are no different than 
though the separate acts of each were petr- 
formed by one person. So that the burning 
in this case, though accomplished by the sep 
arate acts of three or four persons, remains the 
same kind of offense as though it had all been 
accomplished by one person. In other words, 
if Cowan furnished the money with which to 
purchase the property and with which to buy 
the insurance, and McClure became the holder 
of title of record, and Haas hired Grogan, and 
Grogan burned the buildings, there was but one 
common purpose accomplished and but one 
crime committed, and that crime was no dif 
ferent by the participation of the four therein 
than it would have been had McClure furnished 
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the money with which to purchase the land, 
taken out the insurance, and set fire to and 
burned the buildings himself. In such event, 
McClure would have been guilty of violation 
of § 12434, General Code, and not of § 12433, 
General Code, because he would have burned 
his own buildings for the purpose of prejudic- 
ing the insurer, and not the buildings of 
another. If.then McClure could not have been 
guilty of the violation of § 12433, General 
Code, had he carried out this enterprise un- 
assisted and unaided, and if the act of each 
conspirator is the act of all and the acts of 
all are chargeable to each, it necessarily fol- 
lows that the act of Haas in employing Gro- 
gan was the act of McClure, and the act of 
Grogan in burning the buildings was the act 
Haas and McClure, and that, therefore, the 
burning by Grogan was no more the burning 
by Haas than it was the burning by McClure. 
Each act was referable to the common purpose, 
and the burning in this case was not the burn- 
ing of the building of another, but was the 
burning by McClure of his own building 
through the agency of Haas and through the 
agency of Grogan.” 


The argument in this case is accurate and 
lucid. The difficulty here is in the number 
of persons involved. Haas was the leader of 
the conspiracy and procured McClure to pur- 
chase the building. He therefore had an in- 
terest in the enterprise, and even though tech- 
nically McClure may not have instructed him 
to burn the building his act was the act. of 
one interested equally with the owner in the 
conspiracy to defraud the insurance compan- 
fes. For all practical purposes Haas was the 
owner of the building, although technically Mc- 
Clure held the title. The Court, however, 
makes Haas the agent of McClure, which is 
not incorrect even if there was no express 
agency, for all persons involved in a conspiracy 
are agents of each other in carrying out the 
conspiracy. 


A comparatively recent Missouri case sup- 
ports the decision in the principal case. State 
v. Greer, 243 Mo. 599 where the Court said 
that “under the statute if the building is not 
insured and the owner burns it, or if a defend- 
ant, who has no interest either in the building 
or its contents, assists the owner to burn it, 
ho crime is committed, for the burning of un- 
insured property becomes a crime only when 
done by some one other than the owner. Such 
burning becomes a crime only because of the 
intent to defraud the insurer.” 


See also State v. Sarvis, 45 S. Car., 668, 32 
L. R. A. 647; Commonwealth v. Makely, 131 
Mass. 421: State v. Haynes, 66 Me., 307; Heard 
Vv. State, 81 Ala. 55. 


HOW TO GET ON AT THE BAR.* 





When Erskine was making his first 
speech at the bar—the immortal oration 
in defense of Captain Bailey—it was nec- 
essary for his client’s vindication to ex- 
pose the conduct of the First Lord of the 
Admiralty, the infamous Lord Sandwich, 
who had so much to do with driving the 
American colonists into rebellion. As Ers- 
kine proceeded with his arraignment, Lord 
Mansfield, who was presiding, said sternly, 
“Lord Sandwich is not before the court”; 
to which Erskine replied, “No, my Lord, 
but I will bring him before the court”; 
and he proceeded with his terrible philippic. 
When someone asked him how he dared 
answer the great and austere Chief Justice 
in such a manner, he said, “I felt my wife 
and children tugging at my coat-tails, and 
I could not give in.” And it must be con- 
fessed that it is only the hard necessity of 
earning our daily bread that nerves us for 
the trials and struggles of our profession. 

This is a strictly practical discourse in- 
tended to aid our young lawyers to get on 
at the bar. It deals only with questions of 
expediency, and for that very reason it 
must start out with laying a strong em- 
phasis upon the moral issue. For one young 
man who fails at the bar for want of abil- 
ity at least two fail for want of character. 

If you will look around upon the leaders 
of the bar of your state, you will find them 
all to be men of the most unquestionable 
integrity. You will see some younger men 
without principle, who appear to be suc- 
cessful; but sooner or later the slow-grind- 
ing mills of the gods will seize them in their 
remorseless jaws, and cast them forth, 
crushed and mangled. 

The reasons for this are numerous. 

In the first place, there is no business in 
which dishonorable conduct is so sure to 

*This is a revision of a recent address by Mr. 
Rose before the graduating class of the Law 
Department of Memphis University, and is so 


unusual in its original suggestion that we feel 
that our younger readers, at least, will be glad 





' to read it. 


AEE CARDS 


RRL Se MEL NI MOC A 


| 
| 
| 
| 
| 
{ 
| 
| 
| 
| 








366 


CENTRAL LAW JOURNAL 





No. 21 








be discovered or so effectively denounced. 
There is always opposed to you a watchful 
adversary, who will be quick to detect any 
unworthy artifice, and who, being a trained 
speaker with a wide acquaintance, will 
spread broadcast a knowledge of your 
shame. You may at first deceive him, and 
get the advantage in the particular case in 
hand; but in the long run you will pay a 
penalty that will be more than a sufficient 
punishment for your offense. 

The standing of a lawyer in the com- 
munity is eventually that accorded to him 
by his brethren of the bar. If they speak 
well of him, the public learns to esteem 
him; if they condemn him, the public will 
finally see him with their eyes. No lawyer 
can succeed if his professional brothers 
unite in reprobation of his conduct; and the 
dishonorable lawyer is going to offend one 
after another of his associates until they 
will unite either to drive him from a calling 
that he disgraces, or at least to deprive 
him of that public confidence which is the 
basis of all professional success. 

In another way the good will of your as- 
sociates is conducive to your advancement. 
We are continually offered employment 
that we cannot accept because of conflicting 
engagements ; and in the majority of cases 
the would-be client asks us whom we would 
recommend. It is needless to say that we 
will not recommend a lawyer who has got 
an advantage of us by means of a dishon- 
orable trick. On the contrary, we deem 
it our duty or our pleasure to warn against 
the trickster. 

It is true that the average client wants 
results, and cares very little how they are 
brought about. He will, without compunc- 
tion, accept the fruits of a lawyer’s rascal- 
ity; but when it comes to employing coun- 
sel in another case, he will be very apt to 
say to himself, “It is true that that shyster 
got my money by that cunning trick; but 
how do I know that I shall not be his next 
victim? When I employ him as my lawyer, 
I put myself wholly at his mercy. If he 
will trick one person, he will trick another ; 





and how am I to be sure that he will not 
sell me out?” And so the client is driven 
in self-defense to employ a lawyer on 
whose absolute integrity he can rely. Would 
any man who has won a horse-race by 
bribing his opponent’s jockey, ever permit 
that jockey to ride his own horse? Those 
who have suffered by unprofessional con- 
duct will denounce it bitterly, and even 
those who have profited by it will no longer 
dare to trust the offender. 

Quintillian truly says that the first requi- 
site of an orator is integrity. There is in 
the blundering speech of an honest man 
more power of conviction than in a knave’s 
most honeyed accents. What we seek in 
every judicial investigation is truth; and 
the voice of the man whom we believe to 
be a knave falls upon our ears like tinkling 
cymbals which may entertain and amuse, 
but which cannot convince. What carries 
conviction is moral earnestness. We must 
be sure that the speaker is honest, or we 
close our hearts and minds to his insidious 
pleading. If we know that his integrity 
is incorruptible and that his judgment is 
sound, the contest is almost won. Lord 
Bryce is a prosy speaker; yet when he was 
in the House of Commons, even Mr. Glad- 
stone, with all his amazing eloquence, could 
scarcely fill the hall as he; for the members 
knew that when Bryce spoke they would 
get the truth. However deficient he may 
be in the graces of oratory, the man who 
acquires at the bar the standing that Lord 
Bryce had in Parliament will be a mighty 
force. 

These days the largest fees are not earn- 
ed in litigation, but by guiding great finan- 
cial enterprises in the conduct of their busi- 
ness. The lawyers who enjoy the largest 
emoluments rarely appear in court. It is 
apparent that only a man of the most un- 
questioned honesty can be entrusted with a 
knowledge of these vast operations, where 
a word slipped to a rival would bring down 
everything in clattering ruin. The dishon- 
est lawyer will wait in vain for such em 
ployment. 
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In fact, at the bar as everywhere else, we | almost to the end; while if it is not used, it 
are compelled to recognize that the greatest | soon atrophies, as we see so often in farm- 


of all the forces in the conduct of human 
affairs are the moral forces. Occasionally 
in the business world we see a pirate who 
by audacity and cunning acquires a large 
fortune despite the reprobation of his fel- 
low-men; but the great majority of suc- 
cesses in business are due to honest toil. 
And the triumph of these pirates offers no 
encouragement to the piratical lawyer. 
They are working for themselves; he must 
work for others. Their capital is their 
craft and boldness; his capital is the con- 
fidence of his clients. Deprive him of that, 
and all his opportunities are lost. And he 
who does not deserve our trust can rarely 
acquire it. 

A man does not have to be brilliant to 
succeed at the bar; but he must have a clear 
strong, logical mind. Unhappily, there is 
no way to find out whether one has such a 
mind save by experience; and the young 
lawyer too often does not discover that he 
is not qualified for the law until it is too 
late for him to succeed in any other pur- 
suit. The trouble is that we have only our 
own minds to judge by; and we can no 
more judge ourselves correctly than we can 
weigh ourselves by pulling on our boot- 
straps. By a kind dispensation of nature, 
we usually overestimate our abilties, revel- 
ing in a fool’s paradise of self-satisfaction. 
Nor can we even depend on the judgment 
of others. Some of the strongest and most 
successful lawyers that I have known were 
laughed at when they took up the study of 
the law ; and how many bright young men, 
of whom great things were expected, have 
I seen descend year by year into utter 
failure ! 

Yet, while intelligence is a heaven-sent 
gift, it is largely in our power to augment 
or to waste it. The strength of the mind 
is fully as dependent on constant exercise 
as that of the body. If a man uses his 
mind actively, it will continue vigorous to a 
great old age, as in the case of Gladstone 
and Bismarck, and it will grow stronger 





ers, who at sixty frequently show signs of 
senile dementia. 

It is well for the lawyer to have a wide 
outlook on the entire field of jurisprudence. 
We can rarely judge of one thing save by 
comparison with others. Goethe well says 
that he who knows one language knows 
none. It is only by studying other lan- 
guages that we can understand our own. 
The narrowing effect of confining one’s 
self too much in the study of the law, is 
illustrated by Blacktsone. Nothing could 
have been much more barbaric than the 
laws of England in his day. Almost every 
rule governing property rights was purely 
artificial, with no regard to the eternal 
principles of natural justice, while more 
than a hundred and fifty offenses, many of 
them almost trivial, were punishable with 
death. Yet Blackstone complacently an- 
nounces that the monstrous system of laws, 
which he set forth in such choice language, 
is the perfection of reason; and if it had 
not been for the labors of philosophic jur- 
ists, like Beccaria and Bentham, we should 
still be blundering on in mediaeval dark- 
ness. 

But while comparative jurisprudence is a 
noble study, it is not the subject of this 
discourse. I am discussing the question, 
how to get on the bar; and for that the 
only thing that the young lawyer needs to 
master is the law that he is to administer. 
For the winning of a lawsuit a decision of 
one’s own Supreme Court exactly in point 
is worth more than all the opinions of the 
greatest jurisconsults. Therefore, if the 
young lawyer wishes to succeed at the bar, 
let the statutes and decisions of his own 
State be the principal subject of his study. 
If he will search his reports with sufficient 
care, he will find in nine-tenths of his cases 
a decision in point; and this will not be 
merely persuasive, like the works of the 
text-writers or the opinions of other courts, 
but it will be conclusive. I wish to impress 
this truth because in my own youth I erred 


SEES PL Re 


ee oe 


: 
7 
H 








368 


CENTRAL LAW JOURNAL 











No. 2ifyor. 








so much the other way. When I wanted to 
find the law, I went to the treatises and 
general digests, and after I had wandered 
far afield, and piled up many authorities, I 
ran by chance upon a case in the Arkansas 
Reports that settled the question. There- 
fore, it is well to bear this in mind: Unless 
the question be a Federal one, or the lawyer 
is in the United States Court and it is a ques- 
tion of general law, he should not look else- 
where until he has exhausted the decisions 
of his own Supreme Court. If they are 
favorable, his suit is won; if they are ad- 
verse, he had better know it in time to avoid 
the humiliation of an exposure of his ig- 
norance in open court, when it will be too 
late to win on some other ground. 

Next after the decisions of one’s own 
Supreme Court, the lawyer’s attention 
should be devoted to the Reports of the 
Supreme Court of the United States. That 
great tribunal is the final arbiter in a vast 
number of controversies, and in those where 
its decisions are only persuasive, they carry 
a weight possessed by the opinions of no 
other court. And it is amazing how many 
questions it has decided. If he is suffi- 
ciently familiar with its Reports, he can 
find in them a solution to almost every 
problem. 

Aside from the Supreme Court of the 
United States the greatest courts in the 
world are those of England. The high sal- 
aries paid, ranging from twenty-five to fifty 
thousand dollars, the life tenure, the great 
respect accorded the judges, the title of 
nobility and the seat in the House of ‘ords 
that go with the higher judicial positions, 
are tempting to the leaders of the bar, so 
that the ablest of Great Britain’s lawyers 
find a seat upon the bench. Consequently 
the English Reports are an inexhaustible 
mine for the student of the science of juris- 
prudence. But the development of England 
and America has been upon lines so differ- 
ent that the English decisions are now rare- 
ly cited by our courts, and they become each 
year of less practical value in the winning 
of cases. 
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I think the lawyer will find it a wise rule, you 
to read nothing but law during office hoursf i, ‘lik 
He should get up soon enough to read hishiness 
morning paper before leaving home, andfand , 
his afternoon paper can wait till the daysfable. 
work is done. The reading of newspapersfyis o 
magazines and novels, even histories anifeyer, 
serious works of literature, distracts one'sfit ca 
mind from business, and makes a bad im{one 
pression on the public. The practice of thf Th. 
law is a very serious occupation, involving} with 
the fortunes and sometimes the lives offyho | 
liberty of our clients, and we should purs 
it seriously. If during office hours you ha 
no business to attend to, take up some lawfyood. 
book, and try to increase your knowledge} terest 
of the law. The young lawyer is apt tolmatte 
have a great deal of time during  offieefurpr 
hours that he can devote to study; and hisfeyssic 
future is going to depend on how he ef{many 
ploys those hours. If he will devote themfhaye , 
to the study of law there is slight probabil-|eyoly. 
ity of his ultimate failure. a cori 

I thing that the young lawyer will findlyith . 
it wise to keep his professional life as dis}rartn: 
tinct from his personal life as  possiblefhe ent 
During office hours he should be a lawyetfinto < 
and nothing but a lawyer; and if his houtfdange 
are of proper length, say from eight-thitty|minim 
to five-thirty, with a reasonable intermis{ As 
sion for lunch, he will find them long hwyer 
enough, ordinarily, for his legal occupéfdients 
tions. When the lawyer closes his officdlduct 
door, he should try to think of somethingfthe N 
else. A lawyer who talks shop all the timéThejr 
is a bore, and not only wearies others, btlfyisdo: 
himself. The best way to rest is a changtigiou 
of occupation and thought. ls. F 

Every young lawyer should form an asfyer’s | 
sociation of some kind. If he can form allame | 
alliance with an older lawyer, that will befpare 
best; for the experience of his senior willlttact ¢ 
save him from many a humiliating blundet§a cont 
If he cannot form an association with alfsible , 
established lawyer, then select some honestiitient’. 
diligent, intelligent young lawyer like youMPhing 
self, and enter into a partnership with hittist fo, 
The advantages of so doing are manifoldfiwyer 
If an intending client goes to the office ftract | 
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e rulely young lawyer and does not find him, he 
10Utsf is likely to go a second time. To no bus- 
id hishiness is Franklin’s motto, “Keep your shop, 
» aldfand your shop will keep you,” more appli- 
daysfrable. But a lawyer must often be out of 
apersshis office if he has any business. If, how- 
S allifeyver, there are two or more in partnership, 
one$it can nearly always be arranged to have 
d imjone in the office during office hours. 

of thf Then the advantage of having someone 
olvingiwith whom to talk over one’s cases and 
€S Ofwho will take a serious interest in them is 
urstefenormous. ‘To discuss one’s cases with a 
1 havefmere acquaintance at the bar will do little 
1¢ lawfgood. He will take only a perfunctory in- 
vledgtlierest, while a partner will enter into the 
apt toimatter with all his heart; and one will be 
offictisurprised to find how much light the dis- 
nd hisftussion will throw upon the subject, how 
€ eikimany ideas that would not spontaneously 
 themfhave occurred to either partner will be thus 
)babilfeyolved. ‘There are no means of reaching 
acorrect conclusion that can be compared 
ll findivith an oral argument; and if one has a 
is disfmrtner, that argument can be had before 
ssiblefhe enter the court room, so that he will go 
AWyeitinto court thoroughly equipped, and the 
houfdanger of a surprise will be reduced to a 
-thitty} minimum. 

ermis} As the world becomes more civilized, the 
longiawyer is more often employed to keep his 
ccupatcients out of litigation rather than to con- 
otfieiduct their law-suits. The great leaders of 
ethingithe New York bar rarely appear in court. 
e tim{Their vast learning and their far-sighted 
rs, Dilivisdom are employed in guiding the pro- 
changdigious financial operations of the metropo- 
ls. From the very beginning every law- 
an asfver’s business will be somewhat along the 
rm alfsame line. He will be called upon to pre- 
vill béfpare contracts. It is easy to prepare a con- 
or willltact so that it will stand. But to prepare 
undetfa contract with a foresight as to all its pos- 
ith aiisible consequences, so as to guard one’s 
nonesiitient’s rights in every contingency, is a 
» yourithine that demands deep thought and keen- 
h hittist foresight ; and, to be a truly successful 
nifoléfwyer, you must do this. If, when a con- 
fice Ofitact has been prepared, a contingency 
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arises, which was not foreseen, and not 
guarded against, the chances are that the 
lawyer who prepared the contract has lost 
a client. But it is hard for one to look at 
the papers that he has prepared with the 
necessary aloofness. He knows what is in 
his own mind, and looking at the paper from 
that side only, it seems perfect; but a part- 
ner, looking at it without a bias, will see 
that it might receive a very different inter- 
pretation, and he may foresee dangers that 
you have overlooked. 


I consider the advantage of consultation 
so great that I shall here explain the system 
worked out in the writer’s own office after 
years of experience. We have a room set 
apart for firm consultations. Here we have 
the Reports of the Supreme Court of Ar- 
kansas, and of the Supreme Court of the 
United States, the State and Federal Stat- 
utes, the encyclopedias of the law, in short, 
the indispensable tools of the trade. In 
this room there is a large table, like a di- 
rectors’ table. We have a portable sign 
marked “Consultation,” and at exactly nine 
o'clock every morning one of the girls in 
the office presents it to every member. We 


then gather in the consultation room, and — 


each member in rotation lays before us the 
matters on which he wishes our advice. In 
this way, upon every question that arises, 
whether of law or fact, we get the advant- 
age of the knowledge possessed by all and 
the ideas that spring from a meeting of 
minds. I consider this one of the most im- 
portant things in the course of our prac- 
tice; and the quicker a law firm puts into 
operation a system somewhat analogous, 
the better it will be for their clients. 


There is another advantage about a part- 
nership: People who are sending business 
from out of town are more apt to send it to 
a firm; because they realize the danger, in 
case they send it to a lawyer practicing 
alone, that he may be sick or absent. And 
even at home when a young lawyer is in 
partnership, it looks more as if he had bus- 
iness than when he stands by himself. 
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The young iawyer should be neat and 
conventional in his dress. That is not so 
important now as in the days when Polo- 
nius advised, “Costly thy habit as thy purse 
can buy;” but still it is not to be neglected. 
Nothing succeeds like success, and the man 
who is ill-dressed wears the garb of failure. 
If one is going to get on at the bar, he must 
receive the support of the well-to-do. A 
few lawyers can subsist on damage suits 
brought by injured laborers, but only a 
few; and even the laboring classes prefer 
a lawyer who dresses like a gentleman. 
Well-to-do people generally dress well, and 
they are indisposed to employ a man in a 
professional capacity who is slovenly in his 
dress. In fact, until a lawyer has attained 
to great eminence, those who employ him 
are usually men with whom he has social 
relations; and it is hard for an ill-dressed 
lawyer to form social relations with the 
well-to-do. 

Politeness is an invaluable asset for every 
man, and for none more so than a lawyer. 
If he will look around at the leaders of his 
bar, he will usually find them gentlemen of 
the greatest courtesy. There are a few 
successful lawyers who are lacking in ur- 
banity ; but they are strong men who have 
won the race despite a heavy handicap ; and 
without this burden their success would 
have been far greater. 

A man cannot succeed at the bar without 
clients; courtesy attracts clients; rudeness 
repels them. And _ because politeness 
is such an assistance in getting on in 
the world, the men who control the big 
business of the country are usually po- 
lite men. Such men are not going to give 
their patronage to one whose manners they 
find offensive. The old Latin maxim, For- 
titer in re, suaviter in modo, is still the es- 
sence of wisdom. 

A lawyer’s advancement will ultimately 
depend on the record of his success in hand- 
ling his cases. I have known a few very 
rude men who by their innate force of mind 
and character were successful at the bar; 
but I have also observed that after some 








years their star declined. They had made 
so many enemies that their path was con- 
tinually obstructed. Every court had a 
grudge against them; on every jury there 
was at least one man determined that they 
should not have a verdict. The polite law- 
yer wins clients; the courts listen to him 
with benevolence; on every jury he has a 
friend. And the young lawyer should be 
polite to his brethren of the bar. As I have 
said, it is they who eventually determine 
his professional standing, and it is in their 
power to throw to him an immense amount 
of business, or to divert it from his door. 

I have known a few rude, powerful law- 
yers who on cross examination achieved 
conspicuous results by intimidation. But 
they are the exception. It is the courteous 
lawyer, who leads the witness gently on 
from one admission to another that catches 
the rascal in the trap. When he has caught 
the witness, the lawyer can show his right- 
eous indignation with telling effect; but if 
he lets it bubble forth too soon, the witness 
is put on his guard and all is lost. The 
greatest of all cross examiners was Socra- 
tes. He who wishes to master the art of 
cross examination should study the dia- 
logues of Plato, and see with what almost 
superhuman skill and with what perfect 
urbanity Socrates leads his opponent on 
into admissions, at first apparently trivial, 
until the unhappy man is completely wound 
up, and forced to acknowledge his defeat. 

In the hands of an artist, cross examina- 
tion is a powerful means of eliciting the 
truth; but, in the majority of cases it does 
more harm than good. The cross examinef 
merely takes the witness over the same 
ground in a louder and often menacing 
voice, with the result that the witness only 
repeats his story in a more emphatic mam- 
ner and frequently with damaging addt 
tions. 

My father told me of an amusing case 
that he witnessed in the mountains of Ar 
kansas. A young man was on trial for 
mayhem in biting off an ear. The prosecut 
ing attorney, a notoriously inefficient mail, 
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put on the stand the only witness of the 
crime, and inquired, “Did you see the fight 
between the defendant and Bill Smith?” 
“Yes.” “Did you see the defendant bite off 
Bill Smith’s ear?” “No; I didn’t see him 
bite off Bill’s ear.” As there was no other 
witness, the case was won for the defend- 
ant ; but the counsel of that unhappy wight, 
who was even more incompetent than the 
prosecuting attorney, wanted to do some- 
thing to prove his skill, and inquired, “Did 
you see anything that looked like the de- 
fendant bit off Bill Smith’s ear?” To which 
the witness replied, “No; ’cept when he 
got up off of Bill he spit out an ear; but 
I don’t know whose ear it was.” 

But, fundamentally, the success of all 
cross examination, and, indeed, of all ac- 
tion at the bar, is an accurate knowledge of 
the minutest details of one’s case. Unless 
the lawyer knows the facts in all their min- 
utiae, he cannot entrap a dishonest witness 
by leading him into statements which he 
can demonstrate to be untrue; and his ar- 
gument will carry no conviction unless he 
can point to the concrete facts on which it 
is based. Mere glittering generalities rarely 
persuade ; and if, in ignorance of the facts, 
the lawyer makes statements which he is 
compelled to retract, the effect is always 
unfortunate. Therefore, before going into 
a trial or beginning the taking of deposi- 
tions one should talk the case over with his 
client and his witnesses in the fullest detail. 

A great factor in a lawyer’s success is 
tact. This means an instinctive compre- 
hension of human nature and skill in ap- 
proach along the lines of least resistance. 
It is a natural gift ; but like all natural gifts 
itcan be cultivated or allowed to perish for 
want of exercise. The lawyer who under- 
stands courts, juries and witnesses and ap- 
proaches them in such a manner that his 
point of view seems their own is almost 
sure to triumph over the blunderer, how- 
ever strong, who tries to force his way; 
just as the man of ordinary strength who 
climbs a mountain by the easiest route, will 
teach the summit while his stronger rival 
who blunders against its precipices will fail 





to reach the goal. Therefore, every law- 
yer should try to understand the characters 
of those with whom he has to deal, and ap- 
preach his subject in the way most accepta- 
ble to them. 


Young lawyers are apt to be too pugna- 
cious in argument, and I commend to your 
attention the following passage from the 
Autobiography of Benjamin Franklin. 


“IT made it a rule to forbear all direct 
contradiction to the sentiments of others 
and all positive assertion of my own. I 
even forbid myself, agreeably to the old 
laws of our Junto, the use of every word 
or expression in the language that imported 
a fixed opinion; such as certainly, undoubt- 
edly, etc., and I adopted instead of them, J 
conceive, | comprehend, or I imagine, a 
thing to be so or so; or it so appears to me 
at present. When another asserted some- 
thing that I thought an error, I denied my- 
self the pleasure of contradicting him ab- 
ruptly, and of showing immediately some 
absurdity in his proposition; and in an- 
swering I began by observing that in certain 
cases or circumstances his opinion would 
be right, but in the present case there ap- 
peared or seemed to me some differences, 
etc. I soon found the advantage of this 
change in my manners; the conversations 
engaged in went on more pleasantly. The 
modest way in which I proposed my opin- 
ions procured them a readier reception and 
less contradiction; I had less mortification 
when I was found to be in the wrong; and 
I more easily prevailed with others to give 
up their mistakes and join with me when 
I happened to be in the right. 


“And this mode, which I at first put on 
with some violence to natural inclination, 
became at length easy, and so habitual to 
me that perhaps for the last fifty years no 
one has ever heard a dogmatical expression 
escape me. And to this habit (after my 
character of integrity) I think it princi- 
pally owing that I had early so much weight 
with my fellow-citizens when I proposed 
new institutions or alterations in the old; 
and so much influence in public councils 
when I became a member; for I was but a 
bad speaker, never eloquent, subject to 
much hesitation in my choice of words, 
hardly correct in language, and yet I gen- 
erally carried my point.” 


To succeed at the bar you must be dili- 
gent in your business. Whatever your hand 
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finds to do, do it with your might. And do 
not procrastinate. Let your motto be, “Do 
it now.” It is just as easy to do it today as 
tomorrow, and far more satisfactory to 
your client. Machiavelli well says that he 
who acts tardily usually acts hastily, en- 
deavoring to make up by hurry of action 
for slowness of deliberation. Do it prompt- 
ly, while the matter is fresh in your mind, 
but not hurriedly, taking the time to con- 
sider the remotest consequences of every 
act. 

One of the commonest ways in which 
lawyers lose the favor of their clients is by 
failing to answer letters. Every letter 
should be answered on the day when it is 
received, or at latest, on the next ‘day. If 
you cannot reply fully you can at least ac- 
knowledge receipt, and indicate when you 
expect to be able to answer at greater 
length. If a lawyer to whom business is 
sent does not answer his letters promptly 
he may be sure that he will get no more 
business from that client. 

I strongly advise you to get to your office 
early in the morning. The law is a business 
like any other, and a lawyer’s office should 
be as systematic as a bank. You should 
keep substantially the same hours as the 
business men whose affairs you handle. If 
a business man comes to your office, and 
finds that you have not yet come down, it 
makes a bad impression, and he is not likely 
to come again. I observe that the lawyers 
who are at their desks early in the morning 
are the diligent ones who wear through the 
day. I have never known a young lawyer 
to succeed who made a practice of coming 
to his office only when other business men 
had been at work for a considerable time. 

Forensic talent accomplishes wonders at 
times; but it will be found that the major- 
ity of cases are not won by skillful hand- 
ling in court, but by careful preparation. 
The man who goes into court with an ac- 
curate knowledge of the law and facts and 
with a well thought-out plan of campaign 
is almost certain to get the advantage of the 
brilliant but unprepared advocate. And you 





would be astonished to find out how much 
painful preparation lies behind the appar- 
ently extemporaneous sallies of the most 
skillful trial-lawyers. Effects which seem 
to be instantaneous scintillations of genius 
are often most carefully pre-arranged. And 
be assured of this: There is no position 
more painful and humiliating than to be 
caught unprepared in court. Nor is there 
often an excuse for such a thing. A lawyer 
should know the facts and the law of his 
case pretty thoroughly before he brings suit 
or files the defendant's plea; and before 
the trial he should go over the matter in the 
fullest detail with his client and his wit- 
nesses, so as to know whether they are tell- 
ing the truth, and to get at the real truth 
in case of a discrepancy between them ; and 
being sure of the ultimate facts on which he 
can afford to plant himself, he should make 
a careful examination of the authorities, 
and lay out a consistent plan of action. 
Few lawyers pay enough attention to 
the statutes. They are the dryest possible 
reading; yet when they speak, they speak 
with conclusive authority save in the ex- 
ceptional cases where they conflict with the 
Constitution. When a lawyer has a ques- 
tion, his first search should be to ascertain 
whether there is a statute, State or Federal, 
upon the subject. If there is, the chances 
are that he will have to look no further. 
And this admonition should be borne in 
mind, never, under any circumstance to de- 
pend on one’s recollection of the terms of 
a statute, but to read it over carefully every 
time he comes to apply it. A statute is like 
a mountain; it always looks different ac- 
cording to the side from which you ap- 
proach it. The great Lord Coke said: “Tf 
you ask me a question on the common law, 
I should be ashamed not to answer you 
without looking at the book; but if you ask 
me a question about a statute, I should be 
ashamed to answer you without looking at 
the book.” It is certain that none of us will 
ever attain Lord Coke’s encyclopaedic 
knowledge of the common law ; and, indeed, 
with the growing complexity of civilization 
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and the infinite multiplication of law books, 
this is no longer possible for the human 
mind; but the necessity of looking at the 
statute each time is just as great now as it 
was then. 

Nearly all young lawyers waste a great 
deal of labor by rushing to the lawbooks 
before they have thoroughly mastered the 
facts of the case, so as to know the precise 
issues that are going to be involved. I was 
myself a great sinner in that way until I 
read this anecdote of Sir Richard Webster, 
the leader of the London bar until he be- 
came Lord Chief Justice of England. Some- 
one asked him to what he attributed his 
great success, and he replied, “ I attribute 
it to the rule that I have always adhered to, 
to be sure of the facts before looking up 
the law.” That sentence came to me as a 
great light, and I advise every young law- 
yer to paste it up where he can seen it fre- 
quently. 

Another saying of the same great advo- 
cate has been of much help to me, and I be- 
lieve that it will be equally helpful to others. 
He was asked to what he attributed the 
marvelous lucidity of his statements of 
facts, and he replied that he attributed it 
to the fact that he made it a rule always 
to adhere to the chronological order. Hor- 
ace says that the poet should begin in me- 
dias res; and that, I think, is true; but after 
much experience and many experiments, I 
have found that Sir Richard is right, and 
that the chronological order brings a great- 
er lucidity than any other. 

Every lawyer should keep a common- 
place book, carefully indexed, where he will 
note down statutes and decisions that seem 
to him especially important. At first ev- 
erything will be novel, and he will note 
down much that he will find later to be the 
mere truisms of the law. So after he has 
practiced for some years and has become 
well grounded in the fundamental princi- 
ples, he should start a new book, into which 
he should transfer only so much of the first 
book as it still remains important for him 
to remember, and in which he should con- 





iinue a more discriminating system of an- 
notation. In this book he should study the 
art of compression, condensing the essence 
of the decisions into the fewest possible 
words; and this book he should read over 
at frequent intervals. 

In conclusion, let me say that there are 
two main classes of lawyers, the lawyers 
who impede business and the lawyers who 
facilitate it. The first kind see only the 
difficulties. No matter what their client 
wants to do, they see impediments in the 
Such men are very safe, but neither 
they nor their clients make much money. 


way. 


The other kind of lawyers are the men who 
are ingenious and resourceful in devising 
means of carrying out their client’s plans. 
Of course, if what the client wishes to do 
is morally wrong, an honest lawyer can 
lend no aid to its accomplishment. But in 
the great majority of cases the end sought 
is proper enough, only in his ignorance the 
client has blundered into a violation of 
some rule of positive law in his plan for 
reaching it; and in such cases it is the bus- 
iness of the lawyer to avoid the rocks and 
shoals, and pilot his client’s bark to safety. 
Such are the eminent lawyers under whose 
guidance the great affairs of our country 
are conducted. 
GrorcE B. Rose. 
Little Rock, Ark. 








MUNICIPAL CORPORATIONS—POWER TO 
REGULATE AUTOMOBILES FOR HIRE. 
STATE ex rel. STEPHENSON v. DILLON, 

Chief of Police. 


89 So. 558. 





Supreme Court of Florida, Aug. 15, 1921. 





(Syllabus by the Court.) 





Under the provisions of its charter, the city 
of Miami has the right to require the drivers of 
all automobiles for hire using the public streets 
of the city, to obtain a license from the city. 
and, in the interest of public safety, it may in- 
quire into and decide upon the qualifications 
and fitness of persons to operate auto-cars. It 
may fix the fares to be charged for the trans- 
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portation of passengers or property, may re- 
quire the drivers or owners of cars operating 
for hire within the city limits to give a bond 
to guarantee the payment of valid claims for 
injuries to persons or property, may prescribe 
the number of persons that may be permitted 
to ride at one time in any such automobile, and 
make reasonable rules and regulations govern- 
ing the operation of automobiles for hire in the 
interest of public safety. 

BROWNE, C. J. The plaintiff in error was 
held in custody by the chief of police of the 
city of Miami under a charge of violating an 
ordinance entitled “an ordinance regulating 
jitney busses,” by operating a jitney bus with- 
out a license. He obtained a writ of habeas 
corpus from Court Commissioner D. J. Hef- 
fernan, who on the hearing ordered the re- 
lator discharged. 

Motion was then made in the circuit court 
by the respondent asking the court to re- 
view, vacate, and set aside the order, of the 
court commissioner. That motion was grant- 
ed, the prisoner remanded, and writ of error 
was taken to this court. 

The ordinance regulating jitney busses 
under which the prisoner was held is at- 
tacked, as not being within the scope of the 
authority of the city, in that it is not gen- 
eral and uniform in its operation; is un- 
justifiable, arbitrary, unreasonable, and dis- 
criminating; because the city has no power 
to require persons operating jitney busses to 
give a bond as provided by the ordinance and 
for other reasons. 

The provisions of the charter relied upon 
for authority of the city to enact the ordi- 
nance complained of are: 


“And to license, and cause to be registered, 
and control, tax and regulate carriages, omni- 
buses, motor busses, cars, wagons, drays, jit- 
ney busses and other vehicles, and to license, 
tax and register the drivers thereof and to 
fix the rate to be charged for the carriage of 


persons and property within the city and to , 
the public works beyond the limits of said ~ 


city,” and “to pass all ordinances necessary 
to the health. convenience, comfort, and safety 
of the citizens.” 

Under these provisions the city of Miami 
has the right to require the drivers of all 
automobiles for hire using the public streets 
of the city, to obtain a license from the city, 
and in the interest of public safety, it may 
inquire into and decide upon the qualification 
and fitness of persons to operate auto cars. 
Tt may fix the fares to be charged for the 
transportation of passengers or property, and 
may require the drivers or owners of cars 
operating for hire within the city limits fo 
give a bond to guarantee the payment of valid 
claims for injuries to persons or property, and 
prescribe the number of persons that may be 








permitted to ride at one time in any such 
automobile, and make all reasonable rules and 
regulations governing the operation of auto- 
mobiles for hire to safeguard public safety. 


Hadfield v. Lundin, 98 Wash, 657, 168 Pac. 516, ~ 


L. R. A. 1918B, 909; and notes, Ann, Cas. 
1918C, 942; Ex parte Dickey, 76 W. Va. 576, 
85 S. E. 781, P. U. R. 1915E, 93, L. R. A. 1915F, 
840, and notes. These provisions, and others 
not enumerated, are within the scope of the 
authority of the city, if applied without dis- 
crimination to all automobiles operated for 
hire. 

The right to require a bond to guarantee 
the payment of valid claims against the driv- 
ers of all automobiles for hire does not, how- 
ever, authorize the requirement of a bond in 
an amount far in excess of what common ®x- 
perience teaches is likely to be necessary nor 
to impose unreasonable conditions in the bond 
or conditions that make it impossible for com- 
pliance with this provision of the ordinance. 

The ordinance under consideration requires 
a bond of this character in the amount of 
$5,000 and in lieu of a bond the “licensee may 
file as aforesaid a policy of liability insurance 
insuring said licensee of said jitney hus 
against loss by reason of injury or damage 
that may result to any persons or property 
from the use, operation, or construction of 
said jitney bus.” The ordinance further pro- 
vides: 

“Said bond or policy shall contain a »vro- 
vision that there is a continuing liability 
thereunder of not less than the full amount 
thereof as herein provided, notwithstanding 
any recovery thereon.” 

Just what is intended by this language is 
not very clear. If it means that while the 
obligors are nominally bound for $5,000, vet 
after the recovery of that amount or after 
liability is incurred for that amount, they 
shall continue to be liable without limit, to 
the number of occasions when liability may 
accrue, it is not only a nullification of the 
provision of the ordinance requiring that 
“such bond be in a sum of $5,000,” but it is 
unreasonable, as it requires a person desir- 
ing to operate an automobile for hire on the 
streets of Miami to provide sureties who will 
assume an indefinite and unlimited responsi- 
bility; although nominally; bound for only 
$5,000. This question came before the Su- 
preme Court of Pennsylvania in the case of 
Jitney Bus Ass’n of Wilkes-Barre v. City of 
Wilkes-Barre, 256 Pac. 462, 100 Atl. 954. The 
provision in the ordinance of the city of Wil- 
kes-Barre was in this language: “Said bond 
shall be a continuing liability, notwithstand- 
ing any recovery thereon.” The provision of 
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the Miami ordinance is: “Said bond or policy 
shall contain a provision that there is a con- 
tinuing liability thereunder of not less than 
the full amount thereof as herein provided, 
notwithstanding any recovery thereon.” ‘The 
similarity of these provisions makes the de- 
cision of the Supreme Court of Pennsylvania 
peculiarly applicable to this case. There the 
Court said: 


“We are not quite clear as to what is meant 
by the requirement that ‘the bond shall be a 
continuing liability, notwithstanding any re- 
covery thereon.’ If this provision means that, 
while the bond purports to be in the penal 
sum of $2,500, yet, after recovery to that 
amount, the obligors shall continue to be liable 
for other and additional amounts without lim- 
it, then the requirement is clearly unreason- 
able. No surety could properly be asked to 
undertake such an indefinite and unlimited 
responsibility.” 

The marshal’s return to the writ of habeas 
corpus is as follows: 

“That he holds the said E. Stephenson in 
his custody by authority of sentence and judg- 
ment of the municipal court of the city of 
Miami, Dade County, Fla., as set forth in said 
petition and writ. That the ordinance under 
which the said petitioner was arrested, tried 
and convicted was a valid and constitutional 
exercise of the police power of the city of 
Miami in accordance with its charter, the laws 
of the state of Florida and the United States 
of America. That all provisions of said ordi- 
nance regulating the business of jitney busses 
are reasonable; that the bond is reasonable; 
that the obligation of said bond is a valid and 
legal obligation that mav be lawfully incor- 
porated in bonds: that the requirement tor 
such bond and such regulation as described in 
said petition is reasonoble exercise of the 
police power of the city of Miami under the 
law.” 

This puts in issue the validity of that por- 
tion of the ordinance requiring a bond with 
a continuing liability, and we have no hesi- 
tation in saying that we regard this provi- 
sion as an unreasonable requirement, and not 
within the scope of the authority conferred 
by the charter. So much, therefore, of the 
ordinance as seeks to place upon the peti- 
tioner, the obligation of complying with an 
arbitrary and unreasonable provision with 
regard to giving a bond with a continuing 
liability before issuing a license, is unreason- 
able and void, and the prisoner was impron- 
erly deprived of his liberty under the ®rdi- 
nance. 

The judgment of the circuit court is re- 
versed, with directions to discharge the peti- 


tioner. 


Notr—Power of Municipal Corporation to Re- 
quire Indemnity Bond From Operator of Auto- 





mobile for Hire—Whether or not a city is 
empowered to require a bond from the operator 
of an automobile for hire to guarantee the pay- 
ment of valid claims for injuries to persons or 
property depends, of course, upon its charter or 
other gran: of legislative power from the state. 
However, ordinances containing such a require- 
ment have been very generally upheld. Berry, 
Automobiles, (Third Ed.) § 1532. It has been 
held that the power to require a bond of this 
character from jitney operators is incident to 
the power to regulate the operation of jitneys. 
Willis vy. Fort Smith, 121 Ark., 606, 182 S. W. 
275; Lutz v. New Orleans, 235 Fed. 978. 

A requirement for a bond in the amount of 
Five Thousand ($5,000.00) Dollars has been held 
not to be unreasonable. Hazleton y. Atlanta, 
147 Ga. 207, 93 S. E. 202; Lutz v. New Orleans. 
235 Fed. 978. A bond in the amount of Ten 
Thousand ($10,000.00) Dollars was held proper- 
ly required. Ex parte Cardinal, 170 Calif. 519, 
150 Pac. 348, L. R. A. 1915F 850; Ex parte Parr, 
Tex. Cr. App. 200 S. W. 404. 

For full treatment of this subject, where num- 
erous cases are cited. see Berry, Automobiles, 
(3rd Ed.) § 1532 et seq. 








CORRESPONDENCE. 





REFORMING THE LAW RELATING TO THE 
REMOVAL OF CAUSES 





Editor, Central Law Journal: 

You ask me to explain the recommendation 
relating to the Removal of Causes tothe 
Federal Courts made by the Committee on 
Jurisprudence and Law Reform at the last 
meeting of the American Bar Association and 
approved by the Association. Your correspond- 
ent, Mr. Morse has evidently overlooked the 
conditions of the law which led to our recom- 
mendation. This is not surprising for they 
are complex and to some extent, conflicting. 

Article III, § 2 of the Constitution provides 
that the judicial power shall extend to all 
cases “between citizens of different states.” 
Section 24 of the Judicial Code gives to the 
District Courts jurisdiction of all suits of 
a civil nature “between citizens of different 
states.” The removal section of the Code, § 
28, provides, “Any other suit of a civil nature 
at law or in equity of which the District 
Courts of the United States are given juris- 
diction by this title and which are now pend- 
ing or which may hereafter be brought in any 
State Court, may be removed into the District 
Court of the United States for the proper dis- 
trict, by the defendant or defendants therein, 
being non-residents of that State.” 

There are conflicting decisions in different 
circuits as to the meaning of the words, 
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“proper district” and also as to the question 
whether the generai provision thus quoted is 
limited by the subsequent § 51, “Where tae 
jurisdiction is founded only on the fact that 
the action is between citizens of different 
states, suit shall be brought only in the dis- 
trict of the residence of either the plaintiff or 
the defendant.” 

It often happens that a suit is brought in 
a State Court between citizens of different 
States in a county in which neither party re- 
sides. Suits also can be brought in the State 
Courts between parties neither of whom is a 
citizen of the State in the Courts of which the 
action was brought. When an application is 
made to remove such suits to the Federal 
Courts the question arises, which is “‘the prop- 
er district.” The conflicting decisions in the 
Federal Courts on this subject are stated in 
the report of the American Bar Association, 
which has been referred to, and very fully in 
the article by Mr. Charles A. Boston in 88 
Central Law Journal 250. In reference to 
these conflicting decisions the Supreme Court 
said in, Matthew Addy Steamship & Commerce 
Corp’n., (p. 346 Bar Association Law Journal, 
July, 1921) Advance opinions, p. 598. 

“The conflict of opinion in the lower courts 
with respect to the right of removal from a 
State Court of a case in which the opposing 
parties are citizens of different states, and 
neither is a resident of the state in which the 
case is commenced, is much to be regretted; 
but § 28 of the Judicial Code is controlling, and 
Congress alone has power to afford relief.” 

The Act proposed by the Committee and ap- 
proved by the Bar Association provides as 
follows: 

“In all cases of removal where the defendant 
is not a resident of the state, district, or di- 
vision of the district in which suit is brought, 
the District Court of the United States for the 
proper district shall be the one having juris- 
diction in the district or division thereof where 
suit is brought, notwithstanding any provision 
of § 51 of this act.” 

This amendment requires the Federal Court 


in case of removal to disregard the limita- 
tion as to residence imposed by § 51. There 
is no good’ reason why a plaintiff who desires 
to oust the jurisdiction of the Federal Courts 
should be at liberty to bring an action against 
the defendant in a county in which the defend- 
ant does not reside or in a State of which 
neither he nor the defendant are citizens. For 
convenience, the plaintiff suing originally in 
the Federal Court is required to bring his suit 
in the district where one of the parties re- 
sides. But where he has availed himself of 
the more extended jurisdiction of the State 
Courts, so far as residence is concerned, he 





should still be subject to the general provisions 
of the Constitution and of the Judicial Code 
as to the jurisdiction of the Federal Courts. 

EVERETT P. WHEELER. 
New York City. 








HUMOR OF THE LAW. 





He: “You women have no right to the ballot, 
for the simple reason that in case of war you 
would not be able to fight.” 

She: “Then why do you allow a man who is 
crippled to: vote?” 

He: “Why—er—say, if it isn’t just like a 
woman to ask some such foolish question as 
that.”"—Boston Transcript. 





“Prisoner at the bar,” said the judge, ‘will 
you have trial by judge or jury?” 

“By jury, your honor,’ said the defendant. 
“Tll take no chance on you!” 
“What!” roared the court. 

to say that I would——” 

“T don’t mean t’ say nothing,” said the priso- 
ner, stoutly, “but I ain’t takin’ no chances. I 
done some plumbin’ work for you last winter!” 
—Richmond Times-Dispatch. 


“Do you mean 





Small boys often ask embarrassing questions. 
A preacher was addressing the Sunday School 
and explaining the significance of white. 

“Why,” he asked, “does a bride desire to be 
clothed in white at her marriage?” As no one 
answered, he went on: “Because white stands 
for joy, and the wedding day is the most joy- 
ous occasion in a woman’s life.” 

Immediately a little fellow piped up: “Please, 
sir, why do the men all wear black?”’—Boston 
Transcript. 





A motorist who deals in junk was before 
Judge Gemmill in Auto Speeders’ Court, 
charged with reckless driving. 

“Your Honor, the motorcycle cop tells a big 
lie, when he says I was going 30 miles an hour 
in my Ford,” protested the accused. “Further- 
more, I can prove the car can’t go 30 miles an 
hour.” 

“But the policeman has sworn you were trav- 
elling 30 miles an hour,” admonished Judge 
Gemmill. 

“Listen, Judge,” pleaded the defendant. “1 
never look at my speedometer when driving. 
When I go 20 miles an hour my eyes get watery, 
at 25 they get hazy, and at 30, why I blink so 
bad I can’t see where I’m going. Judge, I 
haven’t blinked in that car since I got it.”— 
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WEEKLY DIGEST, 


Weekly Digest of Important Opinions of the 
State Courts of Last Resort and of the Federal 
Courts. 

Copy of Opinion in any case referred to in this Digest 

may be procured by sending 25 cents to us or to the West 

Pub. Co., St. Paul, Minn. 
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1. Agriculture—Chemical Analysis. — Cer- 
tificates of analysis of samples of fertilizer 
analyzed by the State Chemist, which are veri- 
fied by the affidavit of the State Chemist as true 
and correct under the provisions of § 1271, 
General Statutes 1906, made for a citizen of 
this state of fertilizer purchased by him from 
any manufacturer or vendor in this state for 
his own use, are competent evidence in any 
court of law or equity in this state. Fleischer 
ee Chemical Co., Fla., 89 So. 


2. Banks and Banking—Liability of Di- 
rectors.—A stockholder’s action may be main- 
tained for the damages occasioned to a bank 
by the directors of the bank for negligently 
refusing or omitting to prosecute their prede- 
cessors in office for losses caused by the latter’s 
a Harris vy. Pearsall, N. Y., 190 N. Y. 


3. Bills and Notes—Failuré to Present.— 
"There a note payable at a bank was secure 
by a deposit of stock in escrow with the bank, 
and a collateral agreement contained no pro- 
vision that the note must be kept in the bank, 
and the maker of the note knew that it was 
kept at another bank, but failed to make any 
tender at the bank at which it was payable, 
the failure of the purchaser of the note to have 
the note at the bank at which it was payable 
on the due date did not prevent suit, especially 
as this was not the reason for failure to pay 
it. Paolella v. Brunner, Wash., 200 Pac. 481. 

4. Uncertainty.—A provision in a _ note 
made payable in six months for interest at 
8 per cent payable semi-annually, but at 12 
per cent after maturity or default, and that 
any interest overdue should bear interest at 
12 per cent does not make such note non-nego- 
tiable on the ground that the amount due or to 
be paid could not be accurately determined. 
since there could be no uncertainty occasioned 
by failure to pay interest semi-annually. Sharpe 
v. Schoenberger, S. D., 184 N. W. 209 

5. Valid Consideration.—Forbearance or a 
promise to forbear suit upon a claim clearly 
unenforceable is no consideration sufficient to 
support a promissory note. Payette Nat. Bank 
v. Ingard, Idaho, 200 Pac. 344. 

6. Cancellation of Instruments. Laches — 
Laches was not imputable to one suing to set 
aside a deed from his grantor to a daughter, 
though 17 years had elapsed, where the situa- 
tion of the parties was unchanged and he was 
at all times in the possession of the property 
“ie it as his own. Ellis v. Drake, Ala., 

0. 











} 7. Oarriers of Goods—Cartman a “Common 
| Carrier.”—A public cartman, duly licensed under 
an ordinance of the City of New Yerk, who had 
a regular stand on a city street and invited and 
accepted such trucking business as might be 
offered to him by any one who desired his ser- 
vices, though the bulk of his business came 
from certain classes of merchants in the neigh- 
borhood of his stand was a “common carrier,” 
and under the liability of such a carrier for 
goods received by him for transportation, W. 
N. Stevenson & Co. v. Hartman, N. Y., 132 N. 
E. 121 

8. Chattel Mortgages — Foreclosure. — In 
mortgagee’s action for money from sale of 
stamps after mortgage foreclosure thereon, the 
judgment in the foreclosure action adjudicating 
the amount due plaintiff was binding upon her 
and the defendant assignee for the benefit of 
mortgagor’s creditors, and plaintiff cannot sever 
a claim existing at the commencement of the 


foreclosure action and secure relief thereon 
herein. Halladay v. McGraw, N. Y., 132 N. E. 
9 

9. Constitutional Law—Impairment of Ob- 


ligation.—Where a franchise was accepted by 
gas company, with a provision limiting the 
rates, Public Service Commissions Law, § 66, 
subd. 12, subsequently passed, permitting in- 
crease in rates by filing a schedule and publish- 
ing it, as ordered by the Public Service Com- 
mission, does not apply, as it would impair the 
obligation of the contract contained in the 
franchise. Village of Warsaw v. Pavilion 
Natural Gas Co., N. Y., 190 N. Y. S. 79. 

10. Contracts—Verbal Agreement.—tIn the ab- 
sence of statutory provision to the contrary, 
parties may become bound by a verbal agree- 
ment though both intend that it shall be re- 


duced to writing and signed. American Ha- 
waiian S. S. Co v. Willfuehr, U. S. I. C., 274 
Fed. 214. 


11. Corporations—Foreign Corporation.—The 
pleadings and evidence showing that plaintiff 
was a foreign corporation, with its principal 
place of business without the state, and that 
its contract of conditional sale relied on for 
recovery was an Alabama contract, and failing 
to show that before the date of the contract it 
had done what under Code 1907, § 3642, and 
Const. 1901, § 232 it was necessary for it to do 
before it could do business in the state, it 
cannot recover. Cable Piano Co. v. Estes, Ala., 
89 So. 372. 

12. Provisions of Statutes.—Provisions con- 
tained and statutes are as much a part of tle 
articles of incorporation as though they were 
expressly copied therein, and are to be con- 
strued together; the Constitution and statutes 
controlling in case of conflict with the articles 
of incorporation. Weede v. Emma Copper Co., 
Utah, 200 Pac. 517. 

13. Ratification —Where an unauthorized 
contract is made by a president of a private 
corporation with a broker for the production 
of a purchaser of the property of the corpora- 
tion, for an agreed commission on the agreed 
sale price, and as a result thereof a sale is 
made to such purchaser so produced, and the 
benefits thereof accepted by the corporation, 
and after such sale a part of the commissions 
of the broker is paid by the treasurer of the 
corporation by direction of members of the exe- 
cutive committee of the directors, the contract 
is thereby ratified, and the corporation will be 
bound to perform its obligations thereunder. 
McDermott v. Fairmont Gas & Light Co., W. 
Va., 108 S. E. 264. 

14. Divoree—Service by Publication.—Where 
a husband left the marital domicile, and in 
another state, on service by publication, pro- 
cured a divorce for cruelty, such divorce will 
not where the wife is a domiciled citizen in 
New York, be recognized in that state, for pub- 
lic policy will not permit the New York courts 
to give effect, as against citizens of the state. 
of a judgment affecting marital rights so ob- 
tained on grounds which in New York are 
thought insufficient; but the rule is otherwise 
where the contest is between spouses who have 
never been domiciled in New York. Ball v. 
Cross, N. Y., 132 N. E. 106. 
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15. Electricity—Negligence.—A city erecting 
an electric light pole less than eight feet from 
the center line of an adjacent railroad track, 
in violation of the State Railroad Commission’s 
order, is not guilty of negligence as respects 
the rights of a railroad brakeman injured by 
coming into contact with such pole while climb- 
ing the side of a moving box car which ex- 
tended over the line of the street in which the 
pole was erected, where the railroad company 
employing such brakeman was so using and 
occupying the street without,a franchise, since 
there cannot be neglect without the existence 
of a corresponding duty. Sincerney v. City of 
Los Angeles, Cal., 200 Pac. 380. 

16. Eminent Domain—When “Taken.’’—Prop- 
erty which is totally destroyed or rendered 
valueless is “taken,” within Const. art. 1, § 22, 
providing that private property shall not be 
“taken” or damaged for public use without just 
compensation. Lund v. Salt Lake County, 
Utah, 200 Pac. 510. 

17. Fraudulent Conveyances—Gift to Wife.— 
A husband may not, with intent to defraud his 
ereditors, or voluntarily. give to his wife, to 
the prejudice of his creditors, either by as- 
signment of a policy in his own favor or by 
naming her as beneficiary therein, a contract of 
insurance in an amount in excess of the wife’s 
statutory exemption under Rev. Code 1919, §§ 
2661, 9310, notwithstanding husband’s' obliga- 
tion to support wife and children, and the in- 
surable interest of the wife and children in 
his life, or wife’s absence of knowledge of the 
insolvency or of the: fraudulent intent of the 
husband; and the insurance so purchased in 
excess of such exemption, though standing in 
_wife’s name will be deemed a trust fund re- 
coverable by the administrator of husband's 
estate for the benefit of his creditors. Corn- 
well v. Surety Fund Life Co., S. D., 184 N. W. 
211. 

18. Highways—Negligence.—There is no rule 
of law requiring one lawfully using a public 
highway to be constantly looking and listening 
to ascertain if an automobile is approaching, 
under the penalty, on failure to do so, of being 
guilty of contributory negligence if injured. 
Kaufman y. Sickman, Wash., 200 Pac. 481. 

19. Homicide—Instruction to Jury.—Where a 
police officer, in attempting to arrest without 
warrant a person who is intoxicated, disorderly, 
loudly swearing and disturbing the peace, is 
shot and killed by that person, who, to excuse 
his act, relies on the defense of accidental dis- 
charge of the revolver in his hand caused by 
muscular reflex action superinduced by a blow 
on his cheek bone from the policeman’s mace 
and not upon self-defense or the unlawfulness 
of the attempted arrest, an instruction, which 
tells the jury that, if they believe the attempted 
arrest was unlawful, then the defendant was 
justified in repelling it with force, and to kill 
the policeman if such was necessary to pro- 
tect himself from death or great bodily harm, 
is not properly drawn, and should be refused. 
State v. Long, W. Va., 108 S. E. 279. 

20. Insurance—Aeronautics.—A passenger in 
an airplane flying in the air, whether he takes 
part in the operation of the airplane or not, is 
“participating in aeronautics’ within the in- 
tent and meaning of the provision specifically 
excepting such a risk from the indemnity con- 
tract contained in the policy herein. Travelers’ 
Ins. Co. v. Peake, Fla., 89 So. 418. 

21. Death by “Accidental Means.”—Where 
the insured in an accident insurance policy 
commits suicide while so insane as not to com- 
prehend the nature of the act nor the physical 
result which would flow from it, his death is 
caused by accidental means within the meaning 
of the policy insuring against bodily injury 
from external, violent. and accidental means. 
Weber v. Interstate Business Men's Acc. Ass’n., 
N. D., 184 N. W. 97. 

22. Representations.—Under § 3467, Rev. 
Laws 1910, statements made by the insured in 
his application must be construed as_ repre- 
sentations, and not warranties, and this re- 
quirement of the statute cannot be evaded by 
indorsing such statements upon the policy, 
which also contains a provision to the effect 
that the policy is issued in consideration of 











such statements, each of which the insured, by 
accepting the policy, warrants to be fuil com- 
plete, and true. Mutual Life ins. Co. v. Boucner, 
Okla., 200 Pac. 534. 

23.——-Statutory Provision.—A praqvision in a 
standard insurance policy provided by the laws 
of this state reads as follows: “No suit or action 
on this policy, for the recovery of any claim, 
shail be sustainable in any court of law or 
equity until after full compliance by the as- 
sured with all the foregoing requirements, nor 
unless commenced within twelve months next 
after the loss occurred.” Held, this constitutes 
a statutory limitation, and not a_ contractual 
limitation. George vy. Connecticut Fire Ins. Co. 
Okla., 200 Pac. 544. ; 

24. Intoxicating Liquors—Intent Not Element 
of illegai Saie.—In a prosecution under Na- 
tional Prohibition Act, tit. 2, § 29, against a 
retaii dealer for selling as a beverage cider 
containing one-half of 1 per cent or more of 
alcohol, it is not a defense that defendant 
bought and sold the cider as preserved sweet 
cider, and was ignorant that it contained more 
than the lawful percentage of alcohol which 
resulted from the ineffectiveness of the preser- 
vative used by the manufacturer. United 
States v. Mathie, U. S. D..C., 274 Fed. 225. 





25. Prima Facie Evidence.—Large quanti- 
ties of whiskey in small containers found 
in the’ possession of any person is prima 


facie evidence that he has it with the intent 
of violating the prohibitory laws of the 
state. The possession itself, under such 
circumstances, is an overt act, and not within 
the rule stated in Proctor v. State, 15 Okl. Cr. 
338, 176 Pac. 771. Luppy v. State, Okla., 200 
Pac, 550. 

26. Sufficiency of Proof.—An_ indictment 
for sale of intoxicating liquor in the form of 
Jamaica ginger in violation of the prohibitory 
liquor law held sufficient to sustain a convic- 
tion for selling intoxicating liquor in the ab- 
sence of a demurrer or objection in the lower 
court. Cullars v. State, Okla., 200 Pac. 560. 

27. Sufficiency of Proof.—In a _ criminal 
prosecution for the illegal transportation of 
spirituous liquor, where it is sufficiently shown 
that the liquor being transported is whisky, 
it is not necessary to show specifically that 
such liquor is intoxicating. Latta vy. State, 
Okla., 200 Pac. 561. 

28. Lan@.ord and Tenant—Crops.— Where 
tenants agreed to cultivate part of the land 
and plant it to rice, the lease being for the 
crop season of 1919, commencing January 4, 
action for the tenant’s breach brought July 5, 
1919, a date which is, as a matter of common 
knowledge, far beyond the time for seasonal 
planting of either rice or oats, did not effect 
a premature bringing of the action. Meer v. 
Cerati, Cal., 200 Pac. 601. 

29. Requirement of Lease Waived.—Require- 
ment of lease that rent be mailed to lessor was 
waived where lessor continuously went to les- 
see’s place of business and there collected the 
rent, without making the slightest complaint 
of lessee’s failure to mail the rent promptly 
when due. Lombardo y. Clifford Bros. Co., Md., 
114 Atl. 849. 

30. Life Estates—Tax Sale-——-The successor 
of the life tenant occupied a fiduciary relation 
to the remaindermen in purchasing the land at 
a tax sale, and was bound to exercise every 
reasonable precaution to preserve the property 
intact for transmission at the termination of 
the life estate, and not only him, but all who 
took title from him with notice of his violation 








of trust, were trustees ex maleficio for the 
ee Mathews v. O’Donnell, Mo., 233 
§ . 451. 


31. Master and Servant.—Course of Employ- 
ment.—A garage employee repairing tires when 
struck by a bullet from employer’s gun intend- 
ed for a stranger with whom the employer had 
a controversy over the purchase of gasoline, 
resulting in the shooting by the employer to 
defend his business, held to have sustained an 
injury “arising out of and in the course of the 
employment,” within Workmen’s Compensation, 
Insurance and Safety Act of 1917, § 6 (a), in 
view of § 69 (a), though the accident was un- 
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usual, and was not anticipated nor peculiar to 
tne empioyment, General Accident, rire «& 
Lite Assur. Corporation v. Industrial Accident 
Commission, Cal., 200 Pac. 419. 

32. Course of Employment.—Where claim- 
aut was injured in the scuffle with a subfore- 
man who was acting outside his authority in 
attempting to discnarge claimant, the injury 
did not arise out of the employment, so as lv 
Warrant an award of compensation. City of 








PVasauena vy. industria: Accident Commission, 
Cal., 200 Pac. 370. 

$3. Infant Employee.—In view of the gen- 
erai pulicy of tne law, since the enactmenc oi 


the ursc Workmen’s Compensation Law, aliu 
more particulariy the statute enacted after an 
amenament or Const. art. 1, § 19, an employer, 
who in compliance with Workmen’s Compeusa- 
tion Law, § 10, secured compensation to iis 
employees, thus bringing himselit within § la, 
deciaring that the liavility snould be exclusive 
of any other liability, is not subject to action 
by an infant employee, who by misrepresenting 
his age secured employment and was p:aced at 
operating a metal stamping machine in viola- 
tion of Labor Law, § 93, ana this is so although 
the infant was employed withvuut the cevctificate 
required by the labor law, for in any event the 
relation of employer and employee existed 
within the spirit and letter of the Workmen’s 
Compensation Law. Noreen v. William Vogel 
& Bros. N. Y., 132 N. E. 102. 

34. Interstate Commerce. — A railroad 
Switchman who was killed while attempting 
to cut a crippled car from a train destined for 
an interstate trip, though such car was noc 
destined for a point outside the state, was 
engaged in interstate commerce at the time of 
his death, within the federal Empioyers’ Liabil- 
ity Act (U. S. Comp. St. §§ 8657-8665), which 
covers the liability of a railroad company to 
employees injured while breaking up trains 
containing interstate traffic in railroad yards: 
transportation and interstate commerce inciud- 
ing switching movements as well as main line 
traffic. Midwest Nat. Bank & Trust Co. v. Davis 
Mo., 233 S. W. 406 

35. “Scaffold."—Floor planks laid tempo- 
rarily on crossbeams of a railroad’s coal trestle 








under erection held a “scaffold’’ within Labor 
Law, § 18. Ross v. Delaware, L. & W. R. Co. 
N. Y., 132 N. E. 108. 


36. Monopolies.—Exclusive Provision of Con- 
tracts.—Clayton Act, § 11, conferring authority 
to enforce compliance with certain sections, in- 
cluding § 3, on the Interstate Commerce Com- 
mission “where applicable to common carriers,” 
gives exclusive jurisdiction to the Interstate 
Commerce Commission where the facts involve 
common carriers or the business of common 
carriers, and the Federal Trade Commission is 
therefore without jurisdiction to require a car 
company to cease and desist from using or 
enforcing a provision in contracts with rail- 
road companies requiring them to take all their 
refrigerator cars for a fruit crop frem it. Fruit 
Growers’ Express Inc. y. Federal Trade Com’n. 
U. S. C. C. A., 274 Fed. 205. 

37. Municipal Corporations — Annexation. — 
The plenary power of the Legislature to ex- 
tend the boundaries of cities was by the Home 
Rule Amendment (Const. art. 11. § 5) taken 
from the Legislature and conferred on cities 
of over 5,000 population, except that in making 
changes such cities are limited to the procedure 


prescribed by the Enabling Act. Steinhagan 
v. Eastham, Tex., 233 S. W. 660. 
38. Collision—Where a defendant was 





proceeding in an automobile onto a driveway 
belonging to a railroad company, and used 
generally by the public, he was required to 
take the precautions prescribed by General 
Highway Traffic Law, § 11, subd. 2, § 12, subds. 
4 and 6, and Highway Law, § 286 subd. 9, 
relating to the duty of drivers at intersecting 
Streets; hence plaintiff, operating a motorcycle, 
and who saw defendants approach on an inter- 
secting street, etc., cannot be held guilty of 
contributory negligence as a matter of law in 
assuming that defendant would not run across 
his path without giving him some notice or 
Signal, and his failure to keep watch on de- 
fendant’s car cannot be deemed negligence as 





a matter of law. Grulich v. Paine N. Y., 132 
N. &. 100. 

39. Obstruction of Street.—The law author- 

izes the use of a street to a necessary and 
reasonable extent for the moving and pacing 
of material to be used in an adjoining im- 
provement, Shafir v. Sieben, Mo., 20% s. W. 
419. 
40. Negligence.—Attraction Nuisance.—In an 
action for the death of a child resulting irom 
the cave-in of an embankment over a cut-out in 
a sand pit, where the evidence failed to suow 
that the cut-out was made py defendant owner 
of the pit or any one acting directly for him, 
that he had actual knowledge o1 the bank hav- 
ing been left in an unsafe condition by a 
stranger, or that such condition existeu so .ong 
as to impute notice to him, or that he was 
bound at his perii to discover such condition 
and remedy it, plaintiff cannot recover; the 
mere fact that defendant was the owner of the 
premises being insufficient. Kotowski v. Tay- 
lor, Del., 114 Atl. 861. 

41. Duty to Children.—An owner of land, 
who places dangerous articles o:. structures 
upon his own premises, so situated that chil- 
dren of tender years, unconscious of danger, 
may be led by childish curiosity and impulse 
to enter upon such premises, owes to such 
children the duty to take such precautions as 
may be reasonable under the particular cir- 
cumstances to avoid the danger to them which 
he knows, or may be reasonably expected to 
know. Baxter v. Park. S. D., 184 N. W. 198. 

42. Imputable.—Where plaintiff, a boy 12 
years old, in possession of his father’s bicycle, 
with the privi.ege of using it, sat on the c.oss- 
bar of the bicycle which was steered bv 1 
companion while they were going for news- 
papers to .be delivered on th mpanion’s 
route, with the understanding that piainuu 
was to substitute in case of sickness, plaintiff 
was chargeable with the negligence of his 
companion while coasting down a hill in the 
path of defendant’s automobile crossing the 
street. Masterson v. Leonard, Wash., 200 Pac. 
320. 

43. Parent and Ohild.—Duty to Child.—A 
father’s financial inability to support his young 
children, if the result of physical inability to 
work, he being without property, is a lawful 
excuse tor his nonsupport ot them; but, if he 
is physically able to work, he must seek such 
employment as he can procure, though differ- 








ent from his usual occupation. State v. Nel- 
son Del., 114 Atl. 863. 

44, Physicians and Surgeons.—Degree of 
Care.—In action to recover damages because 


of alleged negligent attempt of dentist to ex- 
tract wisdom tooth, breaking the jaw, it was 
necessary for the plaintiff to establish that the 
dentist was negligent; that is, that he failed to 
exercise that degree of care that an orinarily 
careful, skillful, and prudent operator in the 
locality in question would have used. Van Epps 
v. McKenny, N. Y., 189 N. Y. S. 910. 

45. Principal and  Surety.—Contribution.— 
Where, in an action by a surety, against a 
cosurety, for contribution (under a _ contract 
made and to be executed in Mississippi) the al- 
legations of the petition are susceptible of the 
interpretation that plaintiff has paid the whole 
debt, and exception of no cause of action may 
properly be overruled; but where, on the trial, 
it appears that plaintiff has paid part of the 
debt and given a note for the balance, and evi- 
dence to show that the payment of such balances 
subsequently to the institution of the pending 
action, is objected to, the objection should be 
sustained and the action dismissed, as in case 
of nonsuit, since the matter should be deter- 
mined with reference to the conditions of fact 
at the time of the filing of the exception, and 
plaintiff not allowed to profit by the ambiguity 
of his allegations. Fox v. Corry, La., 89 So. 


46. Ralilroads.—Crossing.—It is the duty of 
an automobile driver to approach a crossing 
at such speed that he can stop, after reaching 
a point where he can see an approaching train 
and before coming within the danger zone. 
Evans v. Illinois Cent. R. Co., Mo., 233 S. W. 
397. 
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47.——Crossing.—An automobile driver, who 
did not look or listen at night before crossing 
a switch track on which he was struck by a 
backing train without lights, held guilty of 
contributory negligence as matter of law. 
Morrow v. Hines, Mo., 233 S. W. 493. 

48. Federal Control.—An action for a per- 
sonal injury received on a railroad while being 
operated by the government after promulga- 
tion of General Order No. 60, requiring such 
Suits to be brought against the Director Gen- 
eral cannot be maintained against the com- 
pany owning the line, over its objection. Mor- 
gan’s Louisiana & Texas R. R. & S. S. Co. v. 
Johnson, U. S. C. C. A., 274 Fed. 207. 

49. Judgment Against Director-General.— 
Even though the Federal Control Act permits 
suits to be brought against railroad corpora- 
tions for injuries occasioned while they were 
under federal control, a judgment rendered 
against the Director General of Railroads in 
a suit in which he was made defendant, as pro- 
vided by his General Order No. 50, and in 
which he made no objection to the maintenance 
of the suit against him, will not be reversed. 
oo v. Louisville & N. R. R. Co. Ala., 89 So. 
50. Sales.—Breach of Contract.—During the 
emergency of the war with Germany, when 
the government made contracts for uniform 
cloth, and requested through its proper army 
officers that delivery be made as speedily as 
possible, and that precedence be given over 
all civilian business, such orders came within 
the spirit and meaning of National Defense 
Act, § 120, making compliance with all such 
precedence orders obligatory on a contractor 
with the government so that the contractor 
to furnish uniform cloth which complied with 
the orders and neglected civilian business is 
not liable for breach of contract to civilian 
customers. Mawhinney v. Millbrook Woolen 
Mills, N. Y., 132 N. E. 93. 

51.——Conditional Sale——Where subcontract- 
or purchased a motortruck from contractor 
under a conditional sale contract, and failed 
to pay installments, and the truck was re- 
taken by the seller, the seller was entitled to 
recover from sureties of the purchaser for the 
use of the truck the reasonable value of such 
use during the time purchaser was actually 
using it in the performance of the contract 
with the seller, and rental agreed on in the 
contract for sale of the truck was immaterial. 
Burr v. Gardella, Cal., 200 Pac. 493. 

52. Uncertainty of Contract.—Contract for 
sale of from 100,000 to 150,000 feet of lumber 
at $30 per thousand for 8-foot, and $35 per 
thousand for standard lengths, held not void 
for uncertainty as to the quantity and kinds 
of lumber contracted for; the seller having 
the right to select the amount of each kind 
of the different lengths he desires to furnish. 
Fuller v. Presnell, Mo., 233 S. W. 502. 

53. Statutes—Exempt From Referendum.— 
—The phrase “except as to laws necessary for 
the immediate preservation of the public peace, 
health or safety,” within Const. art. 4 § 57, ex- 
empting such laws from referendum, presup- 
poses real or existing danger and impelling 
necessity, the word “preservation” presuppos- 
ing a real or existing danger, “immediate pres- 
ervation” being indicative of a present impel- 
ling necessity with nothing intervenine to pre- 
vent the removal of the danger, “public peace” 
meaning that quiet, order and freedom from 
disturbance guaranteed by law and laws in re- 
gard to “public safety,” being allied in their 
application and effect to those enacted to pro- 
mote the public peace, preserve order, and 
provide that security to the individual which 
comes from an observance of law, and “public 
health” meaning the wholesome sanitary con- 
dition of the community at large. State v. 
Becker, Mo., 233 S. W. 641. 

54. Local Legislation.—The fact that there 
is only one county in the state containing the 
required number of inhabitants making it 
amenable to a certain act does not render such 
act “special or local legislation.” within Const. 
art. 4, § 23. prohibiting the enactment of spe- 
cial or local laws in enumerated cases. Tichner 
v. City of Portland Ore., 200 Pac. 466. 

















55. Subrogations—C-aim of Materialism.— 
Where the surety on the bond of a contractor 
for public work, conditioned for payment of 
claims for labor and material, on insolvency of 
the contractor paid into court the amount of 
the obligation on its bond, but the same was 
insufficient to pay material claims in full, it 
is not subrogated to the right to prove the 
amount so paid as a general claim against 
the insolvent estate in competition with the 
claims of the materialmen for the balance due 
them. American Surety Co. v. Finletter, U. 
S. C. C. A, 274 Fed. 152. 

56. Taxation—Non-Resident.—The tax im- 
posed by Tax Law, § 351, on and with respect 
to the net income from every business carried 
on in the state by nonresidents, is not for the 
privilege of carrying on a business in the 
state, but one on the business done by a non- 
resident in the state, no greater than the tax 
imposed on the conduct of such a business by 
a resident, and is just and constitutional. Peo- 
ple v. Travis, N. Y., 132 N. E. 109 


57. Transfer Tax.—Stock of a domestic 
corporation pledged by nonresident decedent 
as collateral security for a loan held subject 
to transfer tax under Tax Law. § 22, subd. 2, 
as amended by Laws 1916, c. 323, on decedent's 
death before redemption; for the transfer of 
the stock by decedent’s will is the transfer 
of the stock itself subject to pledgee’s lien, 
and not merely a transfer of the right to re- 
deem these shares by payment of the debt. In 
Re Hallenback’s Estate, N. Y., 132 N. E. 131 


58. Tenancy in Common—Subrogation.—A 
tenant in common, who acquires an outstand- 
ing incumbrance against the common property, 
becomes subrogated to the rights of the lien- 
holder whose claim he discharges, and may 
foreclose such lien in the event the other co- 
tenants fail or refuse to contribute their pro- 
portionate part to the discharge of the com- 
mon debt. Magruder v. Johnston, Tex., 233 
S. W. 665. 


59. Trusts—Conveyance to Daughter.—Where 
a woman residing in a state distant from New 
York conveyed to her daughter there resident 
certain New York land to enable the daughter 
with greater convenience to market the prop- 
erty, the grantor at the time being advanced 
in years, and her daughter being a woman of 





more than ordinary business capacity and 
energy, on whose advice and promises her 
mother might well rely, the courts will not 


permit the daughter to default in her promise 
and refuse to do so as she had agreed to do—i. 
e. hold the proceeds of any sale for her moth- 
er—but will establish and enforce a trust. Har- 
rington v. Schiller, N. Y., 132 N. E. 89. 

60.——Conveyance to Wife.—Where plaintif, 
a truckman, having recovered judgment 
against a railroad company as the result of 
an accident, conceived the idea that action 
might be brought against him for the death 
of a boy riding with him at the time of the 
accident, and so conveved the fami'y residence 
to his wife. on her oral agreement to reconvey 
at any time, and the wife, notwithstanding the 
husband thereafter improved the property, left 
him and without his knowledge disposed of it, 
eourt of equity, for the purpose of preventing 
fraud, will enforce the parol trust, desnite the 
statute of frauds. and where the sale was 
not to an innocent purchaser. will decree a 
reconvevance and cancellation of purchase- 
monev mortgage. Tiedemann v. Tiedemann, N. 
Y., 189 N. Y. S. 931. 


61. Trustee as Beneficiary.—Where the trus- 
tee is made beneficiary of the same estate, 
both in respect to its quality and quantity, the 
inevitable result is that the equitable is merged 
in the leral estate. and the latter alone re- 
mains. Axte'l x. Coons, Fla., 89 So. 419. 


63. Vendor and Purchaser—Memorantum.— 
The fact that a memorandum agreement for 
the sale of land contained a provision for the 
subsequent execution of a more formal con- 
tract does not prevent the specific enforce- 
ment of the memorandum if in fact it was 4 
complete contract between the parties. Spiel- 
vogel v. Veit, N. Y., 189 N. Y. S. 899. 
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